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IN THE COURT OF  JUDICIAL MAGISTRATE FIRST CLASS,       
SONITPUR, TEZPUR. 

 

 
Present :          Smti Chitrali Goswami, A.J.S 

   Judicial Magistrate First Class,  

   Sonitpur, Tezpur 

 

GR case no: 2899/15 

     under Sections - 279/338 of Indian Penal Code. 
 

State 

  vs 

    Atul Ramchiyari 
 

Advocate for the Prosecution  Mr AK Sahani.       

Advocate for the Defence         Dulumoni Singha.  

           

Date of recording evidence 15.06.17, 03.11.17, 

28.12.17, 12.02.19, 

 07.01.20, 14.02.20,  

15.11.21.    

        

  Date of hearing argument             11.01.2022 

  Date of judgment              24.01.2022 

JUDGMENT 
 

1. The prosecution case in brief is that the instant case was 

initiated on the lodging of an ejahar dated 28.10.2015 by informant  

Himadri Nath Mech. She alleged in her ejahar that the incident took 

place at 10.45 am when she bought her daughter Subhangi Mech 
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from school. Then near the informant’s house the accused coming 

from Shantinagar by driving his motor cycle rashly and negligently 

hit the left leg of her daughter which got broken into pieces. The 

accused himself took the informant’s daughter to Mission Hospital 

for treatment. As the informant was busy with the care and 

treatment of her daughter was the reason for delay in lodging the 

ejahar. Hence the case. 

 

2. On receipt of the ejahar Tezpur police station case no. 

1450/15 dated 28.10.15 under Sections-279/338 of Indian Penal 

Code was registered and investigated by ASI Budhan Bora. On 

finding sufficient materials charge sheet was submitted vide no 

1128/15 dated 30.11.15 under Sections- 279/338 of Indian Penal 

Code by SI Dhanjit Haloi against accused Atul Ramchiyari. 

 

3. On receipt of charge sheet, cognizance of offence was taken 

as per the provision prescribed under Section 190(1) (b) of Code of 

Criminal Procedure. 
 

4. On appearance of the accused necessary copies were 

furnished to him as per the provision of Section 207 of the Code of 

Criminal Procedure. The particulars of the offences under Sections - 

279/338 of Indian Penal Code were explained to the accused by my 

Learned Predecessor-in-Office to which he denied the particulars 

and decided to stand for trial. 
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5. During the course of trial, the prosecution side to prove its 

case examined six (8) witnesses including the informant. After 

closure of prosecution evidence, statement of the accused under 

Section 313 of the Code of Criminal Procedure was recorded by 

stating the incriminating materials found against him to which his 

plea was of total denial. Defence, however, did not adduce any 

evidence in their support. 
 

6. I have heard the arguments of the learned counsels for both 

the sides at length, gone through the case record and perused the 

evidence carefully. 

 

7.   Points  for determination: 

 

a) Whether  the accused  person  on 29.09.2015 at 10:45 

am  drove his motorcycle at Shantinagar on a public way 

in a rash or negligent manner endangering the life of the 

informant’s daughter Subhangi Mech and thereby 

committed an offence punishable under Section 279 of 

the Indian Penal Code?  
 

b) Whether the accused person on 29.09.2015 at 10:45 am 

Shantinagar caused grievous hurt to the informant’s     

daughter Subhangi Mech by doing an act rashly or 

negligently as to endanger human life and thereby 

committed an offence punishable under Section 338 of 

the Indian Penal Code? 
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DISCUSSION: 
 

8.  In her examination-in-chief, PW1/informant Himadri Nath 

Mech deposed that she knows the accused in the dock. PW1 

deposed that the incident took place about 2-21/2 years ago. PW1 

deposed that at about 10.30-11 am, she was taking back her 

daughter Subhangi Mech from school. While they were boarding off 

from the tempo, the accused person who was coming from the 

opposite direction in his motorcycle hit her daughter and the 

motorcycle ran over the left leg of her daughter which got broken 

and her daughter was seriously injured. When the local people 

gathered the accused person reluctantly took her daughter to the 

hospital although he did not show any interest to treat his daughter. 

Her daughter was admitted to Mission Hospital and all the expenses 

were borne by her. PW1 lodged the ejahar after one month as she 

was busy with the care and treatment of her daughter. Exhibit 1 is 

the FIR lodged by her and Exhibit 1(i) is her signature on the 

ejahar. 

 

9. In her cross-examination, PW1/informant deposed that at the 

time of the accident her daughter was four and half years old. PW1 

deposed that the road where the accident occurred leads to 

‘Maithan’ temple. There is a college nearby the place of occurrence. 

She deposed that the road is a busy road and vehicles used to ply at 

the said road and the relevant time was peak time when people 

were coming and going by that road. The road is west-eastern 

direction and her home is at the southern direction. The accused 
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was coming from the eastern side towards the western side. PW1 

further deposed that the road is slight downward in the area where 

they were getting down from the tempo. There was no other 

guardian besides the informant in the tempo and there were other 

school children. PW1 got off first from the tempo. PW1 used to pay 

the tempo fare on monthly basis and on that very date PW1 had 

fixed the tempo for hire on monthly basis. There was another tempo 

parked few meter away from the place where they got off.  

 

10. PW1 further deposed that the tempo in which they came was 

about to leave when the accident occurred. It is not a fact that while 

PW1 was making payment of the tempo fare to the driver, her 

daughter got off from her hand and she ran to cross the road and 

while her daughter tried to cross the road the bike driven by the 

accused was passing by and the back side of the bike got hit on the 

body of her daughter and she fell down and got hurt. At that time, 

PW1 did not inform the police. The accused had taken her daughter 

to the hospital. The hospital expenses were not given by PW1. Her 

daughter was in the hospital for two days. It is not a fact that her 

daughter was in hospital for only a day and her treatment 

expenditures was entirely borne by the accused. PW1 could not say 

after how many days she filed the FIR. The FIR was written by PW1.  

 

11.  It is not a fact that PW1 did not state before police that 

initially the accused did not want to take her daughter for treatment 

but on being pressurised by the local people the accused had taken 

her daughter. It is a fact that PW1 does not remember whether she 



        GR case no: 2899/15 

 

Page 6 of 17 
 

has stated before police that the motor cycle of the accused had ran 

above the left leg of her daughter. It is not a fact that the accused 

person did not cause injury. PW1 stated that she has come to 

depose in the case lodged by her. She has not lodged any FIR other 

than the one written by her.  
 

12. PW1 further deposed that her husband arrived on the night of 

the alleged occurrence. Her husband works in the police 

department. Her husband did not lodge any ejahar. PW1 stated that 

she did not file any case seeking compensation under the Motor 

Accident Claims. It is not a fact that PW1 demanded huge amount 

from the accused and as the accused did not give the money, PW1 

lodged this case. The sentences of Exhibit 1 are not in her 

handwriting only the signature is of her/PW1. 
 

13. In his examination-in-chief, PW2 Ananta Choudhury deposed 

that he knows the informant and the accused of the case. PW2 

deposed that the incident took place one and half years ago on the 

road at Gereki gaon. The informant was coming in a tempo with her 

child from school and when she got down from the tempo, the 

accused knocked the girl child with his bike when she was crossing 

the road and the accident took place. PW2 asked the informant to 

take the child to the hospital as the child sustained injuries.  
 

14.  In his cross-examination, PW2 deposed that the incident took 

place in the afternoon at about 12.30-1:00 pm. Before that time no 

incident took place. The house of PW2 is half kilometres from the 

place of occurrence. The road where the incident took place is a 
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busy road and the said road leads to Maithan temple and Lutheram 

College and also a school. PW2 deposed that at that time many 

vehicles were plying and people also reside in that area. The tempo 

was going towards Maithan from Tezpur and it was parked on the 

left side of the road. The house of the informant is on the right side 

of the road from Maithan side.  
 

15. PW2 further deposed that when the informant and her 

daughter got down from the tempo, the child alone tried to cross 

the road and hit with the bike of the accused. The bike was moving 

from Maithan to Tezpur. PW2 does not know whether the accused 

was accompanied by his wife. When the child was hit she cried out 

loud, PW2 looked towards her. Many people were present on the 

spot along with PW2. It is not a fact that the child got hurt by falling 

down and not on being hit by a bike. It is not a fact that PW2 was 

not present at the place of occurrence of the incident. It is not a fact 

that since the informant is known to him he was deposing falsely. 

 

16. In her examination-in-chief, PW3 Lili Mech deposed that the 

informant of the case is her daughter-in-law and she also knows the 

accused person. PW3 deposed that the ejahar was lodged due to an 

accident that took place with her granddaughter in front of her 

house. The accident took place about three years ago at about 2pm 

after the closure of the school when the informant and her daughter 

reached home after they got down from the auto. The bike rider 

knocked her granddaughter Subhangi Mech aged about seven years 

when she was about to cross the road. The victim sustained injuries 
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on her leg and was taken to Mission Hospital. PW3 was in front of 

her house waiting from them. When PW3 heard hue and cry, she 

went to the place. Thereby the case was lodged. Police came and 

interrogated her. 
 

17. In her cross-examination, PW3 deposed that the road where 

the accident took place leads to Maithan. PW3 deposed that it is a 

busy road and at the time of the incident all the schools were 

getting over. It is not a fact that when the victim’s mother was 

paying the fare, her granddaughter without looking anywhere 

crossed the road and met with the accident. Many vehicles were 

plying over the road at that time. Her granddaughter fell down 

when the wheel touched her body. The accused himself took the 

victim to the hospital. PW3 does not remember if the accused was 

accompanied by his wife. When PW3 heard a sound, she went to 

the place of accident. PW3 did not state before police that she was 

waiting outside her house. At the time of accident her 

granddaughter was studying at Sacred Heart Montessori School and 

the school gets over by 10. It is not a fact that PW3 was deposing 

falsely about the accident. 
 

18. In his examination-in-chief, PW4 Deepak Mech deposed that 

the informant of the case is his sister-in-law and he also knows the 

accused person. PW4 deposed that the ejahar was lodged due to an 

accident that took place with his brother’s daughter Subhangi Mech 

in front of his house. The accident took place about three years ago 

at about 1pm after the closure of the school when informant and 
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her daughter reached home and got down from the auto. The bike 

rider knocked his brother’s daughter Subhangi Mech aged about 

seven years when she was about to cross the road with her mother. 

PW4 was in front of his house sitting in a shop. When PW4 heard 

hue and cry, he went to the place. The victim sustained injuries on 

her leg and was taken to Mission Hospital. Thereby the case was 

lodged. Police came and interrogated him. 

 

19. In his cross-examination, PW4 deposed that he works as a 

security guard from 10pm to 6 am in Prem Workshop. He reached 

home at 6.30 am and take rest from 10-11am. Police interrogated 

them the next day. Police came twice. The case was lodged on the 

day of the accident. PW4 was sitting in the shop along with 

Satyabati Mech, Monumaya Mech, Dipali Mech at that time of the 

incident. The road where the accident took place is a busy road. The 

victim was about to cross the road towards right where their house 

is situated and at that time the bike knocked her down and she 

sustained injuries. PW4 does not know at what speed the bike was 

coming. The accused was alone at that time.  
 

20. PW4 further deposed that many people reside near their 

house towards the left. It is not a fact that PW4 has not stated 

before police that he was sitting in front of the shop. It is not a fact 

that his niece by her own mistake fell down by herself when her 

mother was paying the fare and when she was about to cross the 

road alone, she met with the accident. There was no other auto in 

that place. It is not a fact that the accused took the victim to the 



        GR case no: 2899/15 

 

Page 10 of 17 
 

hospital himself. It is not a fact that PW4 has himself not witnessed 

the incident and since the victim is his niece he was deposing 

falsely. 

 

21. In his examination-in-chief, PW5 Dhanjit Haloi deposed that 

on 22.09.15 he was posted as Traffic-in Charge, Tezpur. On 

30.11.15 he was provided with the case diary. After perusal of the 

case diary and on finding sufficient materials, he filed charge sheet 

against the accused Atul Ramchiyari under Sections- 279/338 Indian 

Penal Code on 30.11.15. 
 

Exhibit 2 is the charge sheet and Exhibit 2(i) is his signature in 

the charge sheet. 
 

In his cross-examination, PW5 deposed that it is not a fact 

that without finding sufficient materials, he filed charge sheet 

against the accused under Sections 279/338 of the Indian Penal 

Code. 

 

22. In his examination-in-chief, PW6 Numul Basumatary deposed 

that he does not know the informant. He knows the accused who is 

his friend. PW6 had gone to Tezpur police station for his personal 

work where he met the accused. There he was told that a witness is 

required and he put his signature. 
 

Exhibit 3 as the seizure list and Exhibit 3(i) is his signature in 

the seizure list. 
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23. In his cross-examination, PW6 deposed that he does not know 

the reason for which his signature was required. Police did not 

record his statement. 
 

24. In his examination-in-chief, PW7 Dilip Chetri deposed that he 

does not know the informant. PW7 put his signature on the seizure 

list in the police station for the bike seized. PW7 deposed that he 

only knows that an accident took place but where it took place he 

does not knew. 

Exhibit 3 is the seizure list and Exhibit 3(ii) is his signature in 

the seizure list. 
 
 

25. In his cross-examination, PW7 deposed that he only knows 

that the bike was seized in connection with an accident. PW7 does 

not know when and who seized the bike. PW7 does not know for 

whose fault the accident took place. 
 

26. In his examination-in-chief, PW8/IO ASI Budhon Bora deposed 

that on 28.10.15 he was posted as ASI, Traffic Branch, Tezpur 

police station. On that day, informant Himadri Mech lodged a 

written ejahar. The said ejahar was received by then O/C Haren Ch 

Deka which was received and registered as Tezpur police station 

case no 1450/15 under Sections 279/338 of the Indian Penal Code 

vide GD no 1258 dated 28.10.15 and he was given the charge of 

preliminary investigation. As the informant was found in the police 

station, he recorded her statement. PW8/IO went to the place of 

occurrence on the same day, prepared the sketch map and recorded 

the statements of the witnesses. After that he went to the house of 
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the accused and seized the offending vehicle bearing registration 

number AS-12-N-4962 Super Splendour model and bought the 

vehicle to the police station and also seized the vehicular documents 

and arrested the accused and released him on bail. The vehicle was 

given on zimma upon receiving MVI report. The accused took the 

victim along with the guardian for treatment. After completing the 

preliminary investigation, he handed the record to SI Dhanjit Haloi. 

 

Exhibit 3 is the Seizure list and Exhibit 3(iii) is his signature in 

the seizure list. 

Exhibit 4 is the medical report collected by him. 

Exhibit 5 is the Sketch map and Exhibit 5(i) is his signature in 

the sketch map. 
 

27. In his cross-examination, PW8/IO deposed that as per the 

ejahar the incident took place on 22.09.15 and the informant lodged 

the ejahar on 28.10.15 after a delay of more than one month. In the 

ejahar the number of the vehicle is not mentioned. PW8/ IO 

deposed that he did not examine the driver of the auto from where 

the victim fell down. He has not filed the zimmanama with the case 

record. He has not put the prayer of seen of seizure list in Court nor 

given zimma on orders of the Court. The house of the informant is 

opposite to the place of occurrence. He has not recorded the 

statement of Ajit Mech who stays close to the place of occurrence as 

shown in the sketch map. 
 

28. PW8/IO deposed that in the statement given by the informant 

before him, there is no mention that the accused did not initially 
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wanted to take the victim for treatment and he took only on being 

pressurized. Further PW4 Deepak Mech did not state before him 

that he was sitting in front of the shop. It is not a fact that the 

accused did not commit any accident by rash and negligent driving. 

It is not a fact that he has not conducted proper investigation. 

 

Decision and reasons therefore: 
 

Point for determination (i) and (ii) 
 

29.  To attract the offences under Sections-279/338 of Indian 

Penal Code it is to be proved that the accused drove or rode his 

vehicle on a public way in a rash or negligent manner as to 

endanger human life or to be likely to cause hurt or injury to any 

person or causes grievous hurt by such acts.  
 

30.  PW1 is the informant of the instant case. She has deposed 

that the accident took place at 10.30-11 am. Whereas the other 

witnesses (PW2, PW3, PW4) have stated different times regarding 

the accident as occurring between 12.30 to 2 pm. PW2 deposed 

that no accident took place before 12.30 on the day of the alleged 

accident. PW1 lodged the ejahar after one month as she was busy 

with the care and treatment of her daughter. But her daughter was 

in the hospital for two days. The FIR (Exhibit 1) was written by 

informant/PW1 and she has not lodged any FIR other than the one 

written by her. But in her cross-examination, she has deposed that 

the sentences of FIR (Exhibit 1) is not in her handwriting only the 

signature is of PW1. Further PW4 who is the brother-in-law of the 
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informant deposed that the case was lodged on the day of the 

incident. As such it creates a doubt as to the reliability and the 

credibility of the evidence deposed by both the witnesses about the 

actual occurrence. 
 

31. PW3 in her examination-in-chief deposed that she was waiting 

outside her house for the informant and her granddaughter. But in 

her cross-examination she deposed that she did not state before 

police that she was waiting outside her house at the time of the 

alleged incident. PW4 deposed that he was sitting in the shop with 

few other persons at the time of the incident. But the I/O did not 

record the statement of the other witnesses as they could have 

thrown light on the actual occurrence. Proximity of a witness to the 

place of occurrence plays a pivotal role as being witnesses to the 

alleged occurrence. But PW4 did not state before the I/O that he 

was sitting in front of the shop. To shed light on the actual 

occurrence examining the driver of the tempo was also crucial. 
 

32. PW2 deposed in his cross-examination that when the 

informant and her daughter got down from the tempo, the child 

alone tried to cross the road and hit with the bike of the accused. 

Causing an accident is a one thing and causing it by rash and 

negligent driving is another thing. As the victim is a school going 

child and of tender age, her trying to cross without the aid of her 

mother on a busy road caused the accident as is evident from the 

deposition of PW2. And a child suddenly coming before a plying 
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vehicle on a busy road on her own is negligence on part of the child 

along with her guardian who was accompanying the victim. 

 

33. Further the injury sustained by the victim as alleged by the 

victim’s mother does not come within the ambit of grievous hurt 

provided under Section 320 of the Indian Penal Code. PW1 deposed 

that her daughter was seriously injured and her left leg was broken 

into pieces. But her daughter was in hospital for only two days. 

 

34. The cardinal principal of criminal jurisprudence is that the 

prosecution must prove its case beyond reasonable doubt and if 

there arises any doubt, then that favours the accused person. Failed 

to prove beyond reasonable doubt in the light of cogent evidence. 

 

35.  As such the prosecution side has failed to prove that the 

accused person Atul Ramchiyari has committed  the said offences 

under Sections- 279/338 of Indian Penal Code against the informant 

beyond reasonable doubt. 

 

O R D E R 

 

In view of the conclusion made above, I hold the accused person is 

not guilty of offences under Sections - 279/338 of the Indian Penal 

Code. Hence, he is acquitted from the charge leveled against him. 

The accused person is set at liberty forthwith. 
 

The bail-bond of  the  accused  person  shall  remain in  force  for a 

period of six months from the date of this order i.e. 24.01.2022 as 

per Section 437(A) CrPC. 
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The judgment is delivered in the open Court in presence of the  

accused person and his learned Counsel. 
 
 

Given under my hand and the seal of this court on this 24th day of 

January, 2022.  

 
 

Typed by me,  

 

(Smti. Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

        Sonitpur, Tezpur. 

 
 
 

          (Smti Chitrali Goswami), AJS 

   Judicial Magistrate First Class,  

               Sonitpur, Tezpur 
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APPENDIX 
 

Prosecution witnesses :      
 

PW1 – Himadri Nath Mech. 

PW2    Ananta Choudhury 

PW3 – Lili Mech. 

PW4 – Depak Mech. 

PW5 – Dhanjit Haloi. 

PW6 – Numul Basumatary. 

PW7 – Numul Basumatary. 

PW8 – ASI Budhan Bora. 
 

Prosecution Exhibits:  
      
Exhibit 1- FIR.  

Exhibit 2- Charge sheet. 

Exhibit 3- Seizure list. 

Exhibit 4- Medical report. 

Exhibit 5- Sketch map. 

Defence witness:                              

           Nil. 

Defence Exhibit:                                   

           Nil. 

 

Court Witness: 

           Nil.              

 

              (Smti Chitrali Goswami), AJS 

                     Judicial Magistrate First Class,  

                Sonitpur, Tezpur 


